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I.

STATEMENT OF THE CASE

A. Nature of the Case
This is a collection action brought on behalf of a law office for unpaid attorney
fees against a former client.

B. Course of the proceedings below
On January 12, 2017, Blaser, Oleson & Lloyd, Chartered (BOL) filed a complaint
against Christina Cutler, alleging she failed to pay for attorney fees incurred in the
amount of $9,788.93.
Cutler filed an Answer prose on September 11, 2017. After retaining counsel,
Cutler filed an Amended Answer on March 16, 2018.
On March 28, 2018, a bench trial was conducted. The magistrate court issued
Findings of Fact and Conclusions of Law on June 26, 2018 and granted judgment in
favor of BOL.

C. Statement of the Facts
Cutler retained BOL for legal services in 2012. The last work was done on the
account in July 2013. Cutler paid a retainer of $2,000.00, but did not pay the remainder
of her bill.

II. ISSUES ON APPEAL
1. Did BOL's complaint give notice to Cutler of a breach of contract claim?

2. Did the District Court err in holding that the trial court did not abuse its discretion
by granting BO L's motion to amend the complaint to conform to the proof at trial?
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3. Did the District Court err by concluding the trial court had determined BOL was the
prevailing party?
4. Is BOL entitled to attorney fees on appeal?
Ill.

ARGUMENT

a. Standard of review.
The standard of review applicable when this Court reviews the decision of a
district court sitting in its capacity as an appellate court is as follows:
The Supreme Court reviews the trial court (magistrate) record to determine
whether there is substantial and competent evidence to support the magistrate's
findings of fact and whether the magistrate's conclusions of law follow from
those findings. If those findings are so supported and the conclusions follow
therefrom and if the district court affirmed the magistrate's decision, we affirm
the district court's decision as a matter of procedure. Pelqyo v. Pelqyo, 154 Idaho
855, 858-59, 303 P.3d 214, 217-218 (2013) (citations omitted).
Thus, this Court does not review the decision of the magistrate court. .Bailey v.

.Bailey, 153 Idaho 526, 529, 284 P.3d 970, 973 (2012). Rather, the Supreme Court is
procedurally bound to affirm or reverse the decisions of the district court. Id.

b. BOL's complaint gave notice to Cutler of a breach of contract claim.
Cutler claims that despite the allegations of the original complaint that she
retained BOL for legal services, BOL performed those legal services to their conclusion, and
that Cutler did not pay for those services, she was unable to determine that she was facing a
breach of contract claim because it was not set out as a separate count.
Idaho Rule of Civil Procedure 8(a)(1) provides that a pleading setting forth a
claim for relief shall contain "a short and plain statement of the claim showing that the
pleader is entitled to relief." "A complaint need only contain a concise statement of the
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facts constituting the cause of action and a demand for relief." Clark v. Olsen, 110 Idaho
323, 325, 715 P.2d 993, 995 (1986). The Supreme Court has stated that such pleadings
should be construed liberally so as to ''secure a 'just, speedy and inexpensive' resolution
of the case." Gillespie v. Mountain Park Estates, L.L.C., 138 Idaho 27, 30, 56 P.3d 1277,
1280 (2002) (internal citations omitted). The focus is on insuring ''that a just result is
accomplished, rather than requiring strict adherence to rigid forms of pleading." Seiniger

Law Office, P.A. v. N. Pac. Ins. Co., 145 Idaho 241, 246, 178 P.3d 606, 611 (2008). To
reach a just result, "[o]ur Rules of Civil Procedure establish a system of notice
pleading." Youngblood v. Higbee, 145 Idaho 665, 668, 182 P.3d 1199, 1202 (2008). Thus,
the "key issue in determining the validity of a complaint is whether the adverse party is
put on notice of the claims brought against it." Vendelin v. Costco Wholesale Co,p., 140
Idaho 416, 427, 95 P.3d 34, 45 (2004).
In order for Cutler to not have had notice of the breach of contract cause of
action, BOL must not have been able to prove a breach of contract based on its
allegations in the original complaint.
The elements for a claim for breach of contract are: (a) the existence of the contract,

(b) the breach of the contract, (c) the breach caused damages, and (cl) the amount of those
damages. 1\1ose!i Equities, LLC v. Benyhi!i rLN Co., Inl:, 154 Idaho 269, 278, 297 P.3d 232, 241
(2013). The facts that the complaint alleged and the court relied on are that Cutler retained
BOL to perform legal services which it then performed (existence of a contract), that Cutler
did not pay what she owed (breach of the contract), there was an unpaid balance (breach
caused damages) and that the balance remaining with interest was $9,788.93 (amount of
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damages).
All that information was present in the original complaint filed January 12, 2017,
therefore there was more than adequate notice to Cutler that a breach of contract claim
existed.
Cutler relies heavily on Brown v. City ef Pocatello, 148 Idaho 802, 229 P .3d 1164 (2010)
and cases out of Washington state to support her position that the complaint in this matter
only provided facts to support a breach of contract, but not the specific elements of a breach
of contract claim. The District Court, though, explained specifically in its decision how those
facts as listed in the complaint also proved the elements of a breach of contract claim.
Cutler retained BOL to perform legal services which were then performed, creating
existence of the contract; that Cutler did not pay what she owed, creating a breach of
the contract; that there was an unpaid balance, establishing that the breach caused
damages; and that the balance remaining with interest totaled $9,788.93, providing
the amount of damages established from the breach. Pgs. 4-5.
Cutler also utilizes the analogy set forth in Brown and claims that by setting out a
count titled "Account Stated" (thereby creating a picture of a four-legged animal with fur
and a tail called ..Account Stated) that BOL foreclosed on the possibility of other claims.
However, in Brown, the claims specifically pled and those sought to be added by amendment
were so distinctly different that the court described them as being a claim being described as
a cat, but then later claimed to be a dog. In our case, the claims are much more closely
related. Sticking with the theme of Brown, the complaint in this matter set out facts
describing a feline, but then specifically set out a count listing a cause of action for a tabby
cat (account stated) . ..At the close of trial, BOL moved to amend the complaint to conform
to the facts for causes of action for a Siamese cat (breach of contract), a Persian cat
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(quantum meruit), and a Sphynx cat (unjust enrichment). So, while a Siamese was not set out
as a separate count in the initial complaint, Cutler was on notice that the claim was about a
cat (contract).
Likewise, in this case, Cutler's amended answer, specifically raises the affirmative
defense that BO L's claims were barred by the statute of limitations governing oral contracts.
Cutler cannot argue both that she has an affirmative defense to a breach of contract claim
and then concurrently claim to have no knowledge or notice that BOL was pursuing a
breach of contract claim.
The District Court correctly concluded that the trial court relied on substantial
evidence when it found that Cutler had notice of the breach of contract claim and this court
should affirm.

c. The District Court did not err by holding the trial court did not abuse its
discretion by granting BOL's motion to amend the complaint to conform to the
proof at trial.
At the close of trial, BOL moved to amend the complaint to add new causes of
action to conform to the evidence under IRCP 15(6)(1), which states:
If, at trial, a party objects that evidence is not within the issues raised in the pleadings,
the court may permit the pleadings to be amended. The court should freely permit an
amendment when doing so will aid in presenting the merits and the objecting party
fails to satisfy the court that the evidence would prejudice that party's action or
defense on the merits.

The purpose of IRCP 15(6) is to allow cases to be decided on the merits, rather
than upon technical pleading requirements. Dunlap v. State, 141 Idaho 50, 57, 106 P.3d

376, 383 (2004).

1
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The District Court stated that the trial court recognized that it had discretion to
allow the amendment and determined that such an amendment would not prejudice
Cutler. This determination was made upon full review of the facts of the case. Cutler
states that allowing the amendment "did not do justice" 1 but instead advocates for the
court to allow Cutler to receive legal services and not pay for them as the more "just"
result.
Alternatively, this Court could find that the amendment to the complaint was
unnecessary because a breach of contract claim was adequately pled in the original
complaint and then affirm on that basis.
Also, though not spelled out clearly enough in the conclusions of law to satisfy
Appellant, from the factual findings it is clear the court determined there was a basis for
account stated claim . .An account stated is "a document, a writing, which exhibits the
state of account between parties and the balance owed one to the other, and when
assented to, either expressly or impliedly, it becomes a new contract .... [T]he account, in
order to constitute a contract, should appear to be something more than a mere
memorandum; it should show upon its face that it was intended to be a final settlement
up to date, and this should be expressed with clearness and certainty." ivfodern Mills, Inc.
v. Havens, 112 Idaho 1101, 1105-06, 739 P.2d 400, 404-05 (Ct. App. 1987)(internal

citations omitted).
The transaction must be understood by the parties as a final adjustment of the
respective demands between them and of the amount due. Id.

1

Appellant's Brief, pg. 21, In. 4.
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"The mere rendition of an account by one party to another does not show an
account stated. There must be some form of assent to the account-that is a definite
acknowledgement of an indebtedness in a certain sum." Id. Assent must appear in some
form. Id. In some circumstances, assent may be inferred from a failure to timely object
when a statement is rendered by one party to another. Id.
The magistrate court stated in its Finding of Facts that BOL sent a final
statement dated November 30, 2016 and that Cutler assented by never making any
specific objections to the amount owed after receiving the statement, but rather made a
pair of settlement offers which were rebuffed. Therefore, this court could affirm on the
basis there was sufficient evidence of an account stated, which Appellant has not argued
and was not proven at trial.

d. The District Court did not err by concluding the trial court had
determined BOL was the prevailing party.
Cutler claims the District Court erred by concluding the trial court named BOL
as the prevailing party on both its breach of contract and account stated claims. It's
unclear why Cutler wants judicial resources to be expended by remanding to determine
this issue; ultimately it is of no consequence whether BOL prevailed on one claim or
both. The damages for both claims are the same, so whether one claim is successful or
both, BOL would still be the overall prevailing party. See, e.g. Eighteen 1vJile Ranch, LLC
v. Nord Excavating <i,N Paving, In(,:, 141 Idaho 716, 117 P.3d 130 (2005).

e. Respondent is entitled to attorney fees on appeal.
BOL request an award of attorney's fees on appeal pursuant to LC. § 12-120(1).
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Under LC.§ 12-120(1), fees are mandatory for the prevailing party in matters
plead for less than $35,000. This matter is well under that threshold.
LC. § 12-120(1) mandates an award of attorney fees to the prevailing party on

appeal when they were granted on that basis by the trial court. Sqfaris Unlimited, LLC v.

Von Jones, 158 Idaho 846, 851, 353 P.3d 1080, 1085 (2015). Because the trial court
granted attorney fees under I.C. § 12-120(1), the appellate court should grant BOL fees
for the same reason. See, e.g. Chavez v. Barrus, 146 Idaho 212, 225, 192 P.3d 1036, 1049
(2008).
CONCLUSION

The District Court clearly and carefully laid out the law and explained how the
trial court's findings were supported by substantial and competent evidence. Therefore,
BOL respectfully requests this court affirm the District Court's decision.
D.A'TED this 25th day of February, 2020.

Isl Jeromy W.

Pharis
Jeromy W. Pharis
Attorney for Respondent

CERTIFICATE OF SERVICE
I hereby certify the foregoing document was served through the Odyssey e-filing
system to the court and to .Appellant's counsel, Karl Lewies.
DATED this 25th day of February, 2020.

Isl Jeromy \Y./. Pharis
Jeromy \Y/. Pharis
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